United States Court of Appeals 


for the Second Circuit 


APPELLANT'S 
REPLY BRIEF 


IN THE 


United States Court of Appeals 


For THE SECOND CIRCUIT 


RANDOLPH PHILLIPS, 
Plaintiff -Appellee, 
v. 

Јонх E. Товіх, Евер M. Ктвву, Ашах P. Ктввт, JR., each 
in their own capacity as directors of Alleghany Corpo- 
ration, and as attorney ` »nd guardians of the prop- 
erty of Allan P. Kirby, ' ., -онх J. Burns, JB., 


Defendants-Appellants, 


RALPH К. GoTTSHALL, RicHaro ` HoucH, WILLIAM G. RABE, 
CLIFFORD Н. RamsDELL, and CarLos J. Костн, as direc- 
tors of Alieghany Corporation, 


Defendants, 


and ALLEGHANY CORPORATION, 
Defendant- Appellant. 


ON APPEAL FROM THE UNITE! TATES DISTRICT COURT 
FOR THE SOUTHERN DISTnICT OF NEW YORK 


TI aaa 
REPLY BRIEF OF ALLEGHANY CORPORATION 


—————— 


CAHILL Gorpon & REINDEL 
Attorneys for Appellant 
Alleghany Corporation 
80 Pine Street 
New York, Nev York 10005 
(212) 825-010 
Of Counsel: 
Wıruıam E. HEGARTY 
Н. RICHARD SCHUMACHER 
JOHN A. SHUTKIN 


June 14, 1976 


NA IT MP e 


TABLE OF CONTENTS 


Table of A uthorities 


ARGUMENT— 


Point I— 
Mr. Phillips, a Layman, May Not Prosecute 
Derivative Action As a Pro Se Plaintiff . 


Point II— 


Mr. Phillips Has Not Demonstrated His Adequacy 


As a Representative As Required by Rule 23.1 


CONCLUSION 


11 
TABLI AUTHORITIES 


Cases PAGE 


Dacey у. New York County Lawyers’ Ass'n, 290 
F.Supp. 835 (S.D.N.Y. 1968), aff'd, 423 F.2d 188 
(2d Cir. 1969), cert. denied, 398 U.S. 929 (1970) ön. 

luPont v. Wyly, 61 F.R.D. 615 (D.Del. 1973) 6,7 


GA Enterprises v. Leisure Living Communities, Inc., ` 
66 F.R.D. 123 (D. Mass. 1974), af’d, 517 F.2d 24 
(Ist Cir. 1975) IS. Е 28. el В 

Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975) 5 


Holmes v. Camp, 180 App.Div. 409, 167 N.Y. Supp. 
840 (1st Dept. 1917) ........ CU IAS ; 3 


Kaufman , Dre Fund, Inc., 434 F.2d 727 (3 
Cir. 1970), cert. denied, 401 1/.S. 974 (1971) Р 4 


Г ne Students Civil Rights Research C con ТА inc. V. 


Wadmond 1 US. 154 (1971)... 5 


People v. Alfani, 227 N.Y. 334, 125 N.E. 671 (1919) 5 
Price v. Gurney, 324 U.S. 100 (1945) * 4 


Ross v. Bernhard, 396 U.S. 531 (1970) 3 


Smith v. S pe rling, 354 U.S. 91 (1957) Р 4 
Sobol v. Perez, 239 F.Supp. 392 (E.D. La. 1968) 5 
Spring v. Webb, 227 Fed. 481 (D.Vt. 1915) 4 
Stull v. Pool, 63 F.R.D. 702 (S.D.N.Y. 1974) „а 


Turoff v. The Мау Сотрапу, No. 75-1697 (6th Cir. 
Mar. 16, 1976) ho. ni 7n. 


Statutes 
Judicial Code 
28 U.S.C. $1291 (1970) ... 


98 U.S.C. $1654 (1970) 


В ез and Regulations 


Fed.R.Civ.Proc. 
23.1 


54 


IN THE 


United States Court of Apprals 
For THE SECOND CIRCUIT 
Nos. 75-7677, 75-7681 


RANDOLPH PHILLIPS, 
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V. 


Тонх E. Topix, Fren M. KırBy, Алалх Р. Kirey, JR., each 
in their own capacity as directors of Alleghany Corpo 
ration, and as attorneys for and guardians of the prop 
erty of Allan P. Kirby, Sr., Јонх J. Burns, JR., 


Defi ndants-Appellants, 


Rarprnu К. GorTsnaLI, Ктснлво R. Hover, WinuiaM С. Калве, 
Currrorp H. RaĮmspeLL, and Carros J. Rourn, as direc 
tors of Alleghany Corporation, 

Defendants. 


and ALLEGHANY CORPORATION, 
Defendant-A ppellant. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


REPLY BRIEF OF 
APPELLANT ALLEGHANY CORPORATION 


Defendant-appellant Alleghany Corporation (“Alle- 
ghany") submits this reply brief in “urther support of its 
appeal, pursuant to 28 U.S.C. $1291 (1970), from 


“so much of the order of the United States District 
Court for the Southern District of New York (Hon. 


Robert J. Ward, J.), dated November 5 and entered 
November 6, 1976, as denied Alleghany's motion to 
dismiss plaintiff Randolph Phillips” amended com 
plaint on either of the grounds that Mr. Phillips, a 


layman, cannot prosecute pro se a derivative action 


on behalf of Alleghany or that Mr. Phillips is not an 


adequate representative plaintiff who may maintain 
a derivative action on behalf of Alleghany pursuant 
to Rule 23.1 of the Federal Rules of Сул P dure.” 


(Notice of Appeal; Joint Appendix 209a 


Alleghany filed its principal appellate brie; on Feb 
ruary 20, 1976; Mr. Phillips filed an answering brief. to 
which we here respond, on June 1, 1976. 


Mr. Phillips’ brief is less a legal argument than an auto 
biographical apologetie. Mr. РЪШ s attracted to Foley 
Square, not by concern for Alleghany and its stockholders, 
but by the remembered thrills of the chase. We submit 
that the conrts the United States need not and should 


not serve as the ¿vena for his sport. 


POINT I 


Mr. Phillips, a Layman, May Not Prosecute a Deriv- 
ative Action As a Pro Se Plaintiff. 


Alleghany's principal brief demonstrates (at pp. 9-17) 


that Mr. Phillips, by attempting to conduct personally a 


derivative action, is improperly acting 9s an attornev for 
someone other than himself. 


* The four individual defendants whom plaintiff has served with 
process, each a director of Alleghany, have presented a similar 
appeal whieh has been consolidated with Alleghany's for purposes 
of briefing and argument. 


main counter is the contention that he. as 
allegedly an leehany shareholder, had standing to file a 
derivative complaint. So he did, but that does not alter 


the basic fact that the action posed by his pleading was 


brought on behalf of, and to further an alleged interest of. 
Alleghany. The claim is not Mr. Phillips’. but that of the 


corporation, which must be represented by a qualified 


attorney. 


As the Appellate Division, First Department. wrote in 
Holmes v. Camp, 180 \pp.Div. +09, 167 N.Y.Supp. 840 
(1st Dept. 1917), a decision authorizing double derivative 


actions: 


“keprese..tative actions by stockholders are unique, 
in that they are not prosecuted by the stockholder 
plaintiff for his own direct benefit or in his own direct 
right, or because any right of his has been directly 
violated, or because he is entitled individually to the 
relief sought. Such actions are, as they are commonly 
designated, purely representative; the plaintiff heine 
permitted to maintain the action, notwithstanding his 
lack of direct interest, solely to set the machinery of 
justice in motion, ard to prevent what would otherwise 
be a complete failure of justice. . . . 

“The part which a stockholder plays in such an 
action is merely that of an instigator. The cause of 
action is that of the corporation, and the recovery 
must run m its favor.” (180 App.Div. at 412, 167 N.Y 


Supp. at 842) (emphasis supplied) 
The same point is more compendiously stated in Ross v. 
Bernhard, 396 U.S. 531 (1970), a ease which Mr. Phillips’ 
brief mystifyingly eites as a prop for his present position. 
The Supreme Court there said: 

“[T]he derivative suit fis] viewed in this country 

as a suit to enforce a corporate cause of action against 
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POINT II 
Mr. Phillips Has Not Demonstrated. His Adequacy 


As a Representative As Required by Rule 23.1. 
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Ass'n, 290 F.Supp R35, 841 N.Y. 1968), aff'd, 422 F.2d 188 


2d Cir. 1969), cert. denied, 398 U.S. 9°9 (1970 


his interest in collecting “attorneys' fees” in this case, 
an interest which no other Alleghany stockholder shares.* 
Nor does Mr. Phillips contest the obvious proposition that 


« “serious” conflict should be disqualifying under Rule 23. 


Rather, Mr. Phillips simply asserts that the matters 
identified by us and acknowledged by him are not “con- 
fliets Answering Brief pp. 23-26). We disagree for the 
reasons already stated in Alleghany's main brief. The 


Cour. has Ше materials it needs to make the only judg- 


ment which counts—its own. 


Mr. Phillips attempts to dismiss his role in the “fee liti- 
vation” by arg ing there has not vet been a conflict be- 
tween his interests in that suit against an affiliate of Al- 
leghany and (by reason of Fed.R.Civ.Proc. 54) Alleghany 
itself and those of Alleghany which he presumes to assert 


in this one. No member of the Bar who was representing 


Mr. Phillips in the *fee litigation" would attempt to ap- 
pear for Alleghany in this action. Во »ven if Mr. Phillips’ 
technical claim is sound, it ignores the prophylactic intent 
of Rule 23.1, which seeks to prohibit representation in 
situations in which even a substantial potential for conflict 
exists, See, e.g., Stull v. Pool, 63 F.R.D. 702, 704 (S.D.N.Y. 
1974), and duPont v. Wyly, 61 F.R.D. 615, 622 (D.Del. 


1973), diseussed in Alleghany's main brief (pp. 22-24), 
and СА Ente rprises v. Leisure Living Communities, Inc.. 
66 F.R.D. 123 (D. Mass. 1974), aff'd, 517 F.2d 24 (1st Cir. 


the submission of Alleghany's principal brief, Mr. Phil- 
lips has ereated still another source of potenti conflict On or 
about May 25, 1976, he launched another derivative action. this 
one through a member of the Bar in the name of Allegl iny in 
the New York State Supreme Court (Phillips v. Kirby, et al.) 
This new action attacks certain of Alleghanv’s transactions in 
Penn Central stock, which were the subject of claims which Dis- 
trict Judge Ward dismissed from this action in November, 1975 
(Joint Appendix 10a-12a 


GA Enterprises is of particular relevance. There, the 


» Distriet Court held, and was affirmed by the Court of Ap- 
peals, that a representative plaintiff would not be allow :d 
to maintain a stockholder's derivative action where he 
owned less than one percent of the corporation's common 
stock, the suit was filed well after the eruption of wide 
ranging disputes between the derivative plaintiff and the 
я corporation, and the stockholder's stake in his derivative 
action paled in comparison with the magnitude of his other 
interests with respect to the corporation. In so holding, 
the District Court stated: 


“ПИ seems clear that where the interests of t? named 
plaintiff and the shareholders on whose belu? he is 
suing, are antagonistie, and this antagonism is the 
kind which could influence the conduct of the case, such 
a situation should be resolved by dismissal pursuant 
to Rule 23.1. There is nothing that this Court sees in 
the unde rlying policy for the rule which would require 
limiting the inquiry for possible conflicts to the subject 
matter of the suit. Thus, the Court will consider all 
potential sources of conflicting interests.” (66 F.R.D. 


at 126) (eniphasis supplied) 


Problems such as those foreseen in Stull, duPont and 
GA Enterprises are abundantly present in this ease and 
should be similarly averted by Mr. Phillips’ disqualification 
as a representative plaintiff.* 

* See also 7 той v. The May Company, No. 75-1697 (6th Cir. 
Mar. 16, 197. ;, in which the Court of Appeals eommented, as 
follows, on representational inadequacy in the eontext of a class 
action : 

"Rule 23(a) (4) of the Federal Rules of Civil Procedure pro- 

vides that a representative party must 'fairly and adequately 
protect the interests of the class.’ For the same individual 
to attempt representation of the class as plaintiff and as 
counsel presents an inherent conflict of interests. Because 


cx 


CONCLUSION 


should put 


1 
ions 


submitted, 


CAHILL Gorpon € REINDEI 
İftorney for Defendant 


Appellant Allegl Wy Corporation 


80 Pine Street 
York, New York 10005 


825-0100 


the 
tion, and if pro- 
roles of class repre- 


played by the same 


person." (Slip opinion at p 


GoLowxa Pnzsa, Inc. Law AND FINANCIAL PuiwTERS WO 6-5525 


